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 IN THE  

United States Court of Appeals  
FOR THE FOURTH CIRCUIT 
————————————— 

Nos. 14-2222, 14-2339 
————————————— 

NESTLÉ DREYER’S ICE CREAM COMPANY, 
 

Petitioner/Cross-Respondent, 

v. 
 

NATIONAL LABOR RELATIONS BOARD,  
 

Respondent/Cross-Petitioner. 
————————————— 

ON PETITION FOR REVIEW OF AN ORDER OF THE NATIONAL LABOR  
RELATIONS BOARD AND CROSS-APPLICATION FOR ENFORCEMENT OF SAME 

————————————— 
BRIEF AMICI CURIAE OF THE CHAMBER OF COMMERCE  
OF THE UNITED STATES OF AMERICA, COALITION FOR  

A DEMOCRATIC WORKPLACE, INTERNATIONAL  
FOODSERVICE DISTRIBUTORS ASSOCIATION, NATIONAL  

ASSOCIATION OF WHOLESALER-DISTRIBUTORS, NATIONAL 
COUNCIL OF CHAIN RESTAURANTS, NATIONAL  

FEDERATION OF INDEPENDENT BUSINESS, NATIONAL  
RETAIL FEDERATION, AND SOCIETY FOR HUMAN RESOURCE 

MANAGEMENT IN SUPPORT OF PETITIONER SEEKING REVERSAL 
————————————— 

CONSENT TO FILE AS AMICI 

 This brief is filed with the consent of the parties pursuant to Rule 29(a) of 

the Federal Rules of Civil Procedure. 

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 24 of 69



 

- 2 - 
 

STATEMENTS OF INTEREST OF AMICI CURIAE1 

The Chamber of Commerce of the United States of America (“Chamber”) is 

the world’s largest federation of businesses, representing 300,000 direct members 

and having an underlying membership of over 3,000,000 businesses and 

professional organizations of every size and in every relevant economic sector and 

geographic region of the country. 

The Coalition for a Democratic Workplace (“CDW”), which consists of 

hundreds of members representing millions of employers nationwide, was formed 

to give its members a meaningful voice on labor reform.  

The International Foodservice Distributors Association (“IFDA”) is the non-

profit trade association that represents more than 157 companies in the foodservice 

distribution industry operating over 800 facilities with annual sales of more than 

$110 billion.  

The National Association of Wholesaler-Distributors (“NAW”) is an 

association of direct member companies and a federation of national, regional, 

                                           

1 The amici certify that no counsel for a party authored this brief in whole or 
in part; no counsel or party made a monetary contribution intended to fund the 
preparation or submission of this brief; and no person other than the amici, their 
members or their counsel made a monetary contribution to its preparation or 
submission. 
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state and local associations and their member firms, totaling approximately 40,000 

companies with locations in every State. NAW members are the link in the 

marketing chain between manufacturers and retailers as well as commercial, 

institutional and governmental end users. Industry firms employ millions of 

American workers, and account for over $5 trillion in annual economic activity. 

The National Council of Chain Restaurants (“NCCR”) is the leading trade 

association exclusively representing chain restaurant companies. For more than 40 

years, NCCR has worked to advance sound public policy that best serves the 

interests of restaurant businesses and the millions of people they employ.  

The National Federation of Independent Business (“NFIB”) is the nation’s 

leading small business association, representing 350,000 members in Washington, 

D.C., and all 50 state capitals. Founded in 1943 as a nonprofit, nonpartisan 

organization, NFIB’s mission is to promote and protect the rights of its members to 

own, operate and grow their businesses.  

The National Retail Federation is the world’s largest retail trade association, 

representing discount and department stores, home goods and specialty stores, 

Main Street merchants, grocers, wholesalers, chain restaurants and Internet 

retailers from the United States and more than 45 countries. Retail is the nation’s 

largest private sector employer, supporting one in four U.S. jobs – 42 million 
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working Americans. Contributing $2.6 trillion to annual GDP, the retail sector is a 

daily barometer for the nation’s economy. 

Founded in 1948, the Society for Human Resource Management (“SHRM”) 

is the world’s largest HR membership organization devoted to human resource 

management. Representing more than 275,000 members in over 160 countries, 

SHRM is the leading provider of resources to serve the needs of HR professionals 

and advance the professional practice of human resource management. 

SUMMARY OF ARGUMENT 

This case involves the application of the unit-determination rule first 

announced by the National Labor Relations Board (“Board”) in Specialty 

Healthcare & Rehab. Ctr. of Mobile, 357 NLRB No. 83 (Aug. 26, 2011).2 There, 

the Board announced a sweeping new rule that 

[W]hen employees or a labor organization petition for an election in a 
unit of employees who are readily identifiable as a group . . . and the 
Board finds that the employees in the group share a community of 
interest after considering the traditional criteria, the Board will find 
the petitioned-for unit to be an appropriate unit, despite a contention 
that employees in the unit could be placed in a larger unit which 
would also be appropriate or even more appropriate, unless the party 
so contending demonstrates that employees in the larger unit share an 
overwhelming community of interest with those in the petitioned-for 
unit. 

                                           

2 Aff’d sub nom. Kindred Nursing Ctrs. E., LLC v. NLRB, 727 F.3d 552 (6th 
Cir. 2013).  

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 27 of 69



 

- 5 - 
 

Id. at *12-13 (emphasis added, footnote omitted).  

Here, the Board’s regional director relied upon and applied the Specialty 

Healthcare rule. Joint Appendix (“Joint App.”) A-414-415. The regional director 

concluded that the maintenance employees at Nestle Dreyer’s Ice Cream Company 

(“Dreyer’s”) manufacturing plant constituted an appropriate bargaining unit under 

the Specialty Healthcare rule because they were readily identifiable as a group, 

Joint App. A-415-417, which shared a community of interest among themselves. 

Joint App. A-17-420. The regional director rejected Dreyer’s argument that 

production employees should also be included in the unit because Dreyer’s failed 

to establish that those employees shared an “overwhelming community of interest” 

with the employees in the union’s requested unit. Joint App. A-420-422. See also 

Dreyer’s Opening Brief at 27, 30-33, 62-64. The Board declined to review the 

regional director’s decision. Joint App.at A-426. 

After a slender majority of the maintenance-employee unit voted in favor of 

union representation, Dreyer’s refused to bargain with Respondent International 

Union of Operating Engineers Local 501, AFL-CIO (“Union”) in order to 

challenge the regional director’s unit determination. Id. at A-427. The Board issued 

a decision finding that Dreyer’s refusal to bargain constituted an unfair labor 

practice. Id. at A-428-430. Dreyer’s initial petition for review in this Court and the 

Board’s initial cross-application for enforcement followed. 

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 28 of 69



 

- 6 - 
 

This Court held the initial case in abeyance pending the outcome of NLRB v. 

Noel Canning, 134 S. Ct. 2550 (2014). Following that decision, this Court vacated 

the Board’s initial decision and remanded to the Board without reaching the merits. 

Joint App. at A-431 – A-436. The Board re-decided the case with a new three-

member panel and reached the same result. Nestle-Dreyer’s Grand Ice Cream, 

Inc., 361 NLRB No. 95 (Nov. 5, 2014). Dreyer’s filed the instant petition for 

review on November 7, 2014, and on December 5, 2014, the Board again filed a 

cross-petition for enforcement. 

The Court should grant Dreyer’s petition and deny the Board’s cross-petition 

for two reasons. 

First, the Specialty Healthcare rule violates Section 9(b) of the National 

Labor Relations Act (“Act”), 29 U.S.C. § 159(b). Section 9(b) provides that the 

Board “shall decide in each case” whether the bargaining unit is appropriate in 

order to “assure to employees the fullest freedom in exercising the rights 

guaranteed by” the Act. That means the Board must take into account workplace 

realities, as it has historically, in order to ensure that the unit deemed appropriate 

will facilitate—not impede or make overly complex, and therefore undermine—

collective bargaining in the workplace. The application of the Specialty Healthcare 

rule eliminates consideration of important, historically recognized factors in the 

unit-determination process. Additionally, Section 9(b)’s plain language requires 
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the Board to assure employees the fullest freedom in exercising all of the rights 

guaranteed by the Act. But the Specialty Healthcare rule fails to give any weight to 

the statutory right of employees to refrain from collective activities. The Act does 

not permit the Board to pick and choose which rights to protect when making 

bargaining-unit determinations. 

Second, the Specialty Healthcare rule violates Section 9(c)(5) of the Act, 

which provides that, in determining an appropriate bargaining unit, the “extent to 

which the employees have organized shall not be controlling.” 29 U.S.C. 

§ 159(c)(5). As this Court explained in NLRB v. Lundy Packing Co., 68 F.3d 1577 

(4th Cir. 1995), Section 9(c)(5) prohibits the Board from assigning the extent of 

organizing either exclusive or controlling weight. But that is exactly what the 

Specialty Healthcare rule does by ensuring, in the overwhelming majority of cases, 

that the unit deemed appropriate by the Board will be the unit which the union has 

requested based on the extent of its organizing. 

ARGUMENT 

I. THE BOARD’S SPECIALTY HEALTHCARE RULE VIOLATES 
SECTION 9(B) OF THE ACT 

 
Section 9(b) of the Act requires the Board “in each case” to approve 

appropriate bargaining units that assure employees the “fullest freedom in 

exercising the rights guaranteed by” the Act. 29 U.S.C. § 159(b). The mandate that 

the Board must make a determination of the appropriate unit “in each case” is not 
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an empty or careless use of that phrase. Instead, this language was carefully chosen 

to ensure that the units in which collective bargaining would take place would be 

ones in which effective collective bargaining could take place, taking into account 

the realities of the employer’s business. The Board’s abandonment of considering 

“in each case” all of the factors necessary to protect the “rights guaranteed by” the 

Act, does violence to the well-established meaning of Section 9(b), as established 

by decades of Board precedent, and is inconsistent with the legislative history 

surrounding the Act. 

A. Specialty Healthcare Is Inconsistent With The Well-Established 
Understanding Of Section 9(b)  

 
For over half a century, the Board faithfully followed the statutory 

injunction under Section 9(b) of the Act to make its unit determinations “in each 

case.” As the Supreme Court said, the words “shall decide in each case” in Section 

9(b) mean that “whenever there is a disagreement about the appropriateness of a 

unit, the Board shall resolve the dispute. . . . Congress chose not to enact a general 

rule that would require plant unions, craft unions or industry-wide unions for every 

employer in every line of commerce, but also chose not to leave the decision up to 

employees or employers alone.” Am. Hosp. Ass’n v. NLRB, 499 U.S. 606, 611 

(1991). The resulting body of Board precedent under Section 9(b) established a 

careful balancing of competing interests of employees, employers, and unions, 

with a goal of approving units “in each case” that allowed individual employers to 

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 31 of 69



 

- 9 - 
 

efficiently conduct their respective businesses while protecting the rights of 

employees to engage, or not to engage, in meaningful collective bargaining.  

Historically, the Board weighed carefully the potential consequences of 

approving a bargaining unit that covered only a portion of a particular facility or 

workforce, whether it be a plant, warehouse, retail store, restaurant or other 

establishment. The Board was particularly mindful of the potential disruption that 

smaller multiple units could have on business operations, stable labor relations and 

effective, realistic collective bargaining. 

The precedent in the manufacturing sector is typical of the care previously 

taken by the Board, reflected in a series of cases decided over many decades. In 

those cases, the Board was consistently clear that it would not make a unit 

determination without considering the realities of the particular business setting 

and how a given unit might affect the employer’s operations, so that neither 

bargaining rights nor industrial peace and stability were undermined.  

Hence, in Kalamazoo Paper Box Corp. the Board articulated its mission as 

follows: 

As we view our obligation under the [Act], it is the mandate of 
Congress that this Board shall decide in each case . . . the unit 
appropriate for the purpose of collective bargaining. In performing 
this function, the Board must maintain the two-fold objective of 
insuring to employees their rights to self-organization and freedom of 
choice in collective bargaining and of fostering industrial peace and 
stability . . . . At the same time it creates the context within which the 
process of collective bargaining must function. Because the scope of 
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the unit is basic to and permeates the whole of the collective-
bargaining relationship, each unit determination . . . must have a direct 
relevancy to the circumstances within which the collective bargaining 
is to take place. For, if the unit determination fails to relate to the 
factual situation with which the parties must deal, efficient and stable 
collective bargaining is undermined rather than fostered. 

136 NLRB 134, 137 (1962) (emphases added) (internal citations and quotation 

marks omitted). Applying these principles in Kalamazoo Paper Box, the Board 

rejected an attempt to sever truck drivers from an existing production and 

maintenance bargaining unit at a manufacturer. In doing so, it articulated the 

problem with relying only on job classifications as the basis for unit 

determinations, explaining: 

In these circumstances, permitting severance of truck drivers as a 
separate unit based upon a traditional title . . . would result in creating 
a fictional mold within which the parties would be required to force 
their bargaining relationship. Such a determination could only create 
a state of chaos rather than foster stable collective bargaining, and 
could hardly be said to ‘assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act’ as contemplated by 
Section 9(b). 

Id. at 139-40 (emphasis added). The “chaos” the Board sought to avoid is not 

theoretical or speculative; rather, it represents the real, negative consequences that 

naturally flow from a proliferation of units that can carve up an employer’s 

workplace.  

Accordingly, the Board has held that proper determination of the bargaining 

unit requires a functional approach, looking beyond the groupings of title, 
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department and the like, to consider and evaluate how the requested bargaining 

unit might affect the operation of the employer’s business. Thus, the Board has 

stressed that all community-of-interest factors must be viewed through the lens of 

the employer’s business and whether both industrial stability and effective 

collective bargaining are functionally served by the unit deemed “appropriate.”  

For example, in International Paper Co., 96 NLRB 295 (1951), the Board 

refused to assign welders to a particular craft unit. In doing so, the Board 

explained: “We have always assumed it obvious that the manner in which a 

particular employer has organized his plant and utilizes the skills of his labor force 

has a direct bearing on the community of interest among various groups of 

employees in the plant and is thus an important consideration in any unit 

determination.” Id. at 298 n.7. 

The Board also has acknowledged that this principle must be applied in a 

variety of business settings, always taking into consideration the circumstances and 

context in which collective bargaining would take place: 

The Board must hold fast to the objectives of the [Act] using an 
empirical approach to adjust its decisions to the evolving realities of 
industrial progress and the reflection of that change in organizations 
of employees. To be effective for that purpose, each unit 
determination must have a direct relevancy to the circumstances 
within which collective bargaining is to take place. While many 
factors may be common to most situations, in an evolving industrial 
complex the effect of any one factor, and therefore the weight to be 
given it in making the unit determination, will vary from industry to 
industry and from plant to plant. We are therefore convinced that 
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collective-bargaining units must be based upon all the relevant 
evidence in each individual case. 

American Cyanamid Co., 131 NLRB 909, 911 (1961) (emphasis added). 

In the more than four decades since American Cyanamid, Kalamazoo Paper, 

and International Paper were decided, the Board has continued—until recently—

to take care to avoid units that would undermine the functional integration of the 

employer’s manufacturing operations. See, e.g., Buckhorn, Inc., 343 NLRB 201, 

203 (2004) (finding maintenance-only unit inappropriate because of employer’s 

“highly integrated” operations)3; Avon Products, Inc., 250 NLRB 1479, 1482 

(1979) (reversing regional director’s decision that failed to account for employer’s 

“highly integrated process”). 

But the Board, in Specialty Healthcare (and again here), abandoned this 

well-developed and long-standing body of precedent. Inexplicably and without 

warrant, the Specialty Healthcare rule eliminates consideration “in each case” of 

                                           

3 This case, like Buckhorn, involves an employer with highly integrated 
operations such that historically a maintenance-only unit would be 
inappropriate. See Dreyer’s Brief at 19-27. The regional director purported to 
distinguish Buckhorn and the Board’s long line of decisions that preceded it on the 
grounds that Dreyer’s operations were not sufficiently integrated to satisfy the new 
“overwhelming community of interest” barrier. Joint App. A-420-421. Thus, the 
instant case serves as a vivid example that, by erecting this new barrier, the 
Specialty Healthcare rule has effectively altered decades of well-settled Board 
precedent and permits the Board to ignore the functional integration of the 
employer’s operations, all in derogation of the requirements of Section 9(b). 
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the “circumstances within which collective bargaining is to take place.” Instead, 

under Specialty Healthcare the Board has adopted an “employees readily 

identifiable as a group” framework that slavishly pays heed to job titles, 

departments, or classifications without regard to how bargaining in such a unit 

would occur in the context of the daily practicalities of operating the business.  

The Specialty Healthcare rule thus permits multiple smaller bargaining units 

drawn along discrete groupings such as job title, department or similar lines, 

instead of larger units reflecting the reality of the employer’s functional integration 

and the resulting community of interests shared by its employees. The employer’s 

bargaining obligations thus may be diffused among different bargaining units that 

bear little or no relation to the way in which the employer’s business actually 

operates and functions. 

Such smaller, multiple units disrupt both the efficient operation of the 

business and effective collective bargaining. More time must be spent bargaining 

contracts and more resources deployed to keep the artificially separated groups of 

employees functioning efficiently. An employer’s operations, once divided into 

units that bear little or no relationship to the functional integration of the entire 

business location, will tend to evolve in different directions as each individual 

unit’s terms and conditions of employment devolve through separate bargaining, 

spurred on by employee and union rivalry to outpace the other groups at the 
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bargaining table. Employer flexibility and employee advancement lose out as 

separate bargaining units isolate employees in different seniority systems and job 

classifications, and the opportunities to move to other jobs within the employer are 

blocked by separate bidding systems and seniority rights, thus impeding not only 

employee advancement but employer business flexibility. 

These negative consequences also cause the odd result of empowering a 

union based on which portion of the employer’s business it happens to represent, 

while disenfranchising employees in other parts of the operation. Normally 

dependent on the solidarity of its membership, the strength of the union under 

Specialty Healthcare will now largely depend on whether it controls a unit 

consisting of “employees [] identifiable as a group” in the portion most crucial to 

the operation of the employer’s business. If, for example, a smaller yet 

operationally crucial bargaining unit calls for a boycott or work stoppage, the 

employer may find itself at the mercy of a fraction of its overall complement of 

employees. Of equal importance, many if not most employees will not have any 

say in the matter even though it could result in a work stoppage by default for 

them. 
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This is no small matter. In addition to the manufacturing facility involved in 

the instant case, virtually every type of industry subject to the Board’s jurisdiction 

is affected by the Specialty Healthcare rule.4  

B. Specialty Healthcare Is Inconsistent With The Contemporaneous 
Legislative Record Of The Act 

 
The legislative history of Section 9(b) reinforces that the Board must make 

unit determinations based on all the circumstances before it. Section 9(b) is based 

on Section 2(4) of the Railway Labor Act of 1934 (“RLA”), which provides that 

employees “shall have the right to organize and bargain collectively through 

representatives of their own choosing. The majority of any craft or class of 

employees shall have a right to determine who shall be the representative of the 

craft or class for the purpose of this act.” Comparison of S. 2926 and S. 1958, at 30 

                                           

4 See, e.g., Macy’s, Inc., 361 NLRB No. 4, at *19 (July 22, 2014) (applying 
rule to approve bargaining unit limited to 41 cosmetics and fragrances employees 
and excluding 80 sales employees); Guide Dogs for the Blind, Inc., 359 NLRB No. 
151, at *1-3 (July 3, 2013) (applying rule to approve bargaining unit limited to 12 
canine welfare technicians and 21 instructors and excluding 55 other employees in 
the same facility); DTG Operations, Inc., 357 NLRB No. 175, at *1-3 (Dec. 30, 
2011) (applying rule to approve bargaining unit limited to 31 car rental agency 
employees and exclude 78 employees); 1st Aviation Servs., Inc., No. 22-RC-
061300, slip op. at 24-25 (NLRB Sept. 13, 2011) (applying rule to approve 
bargaining unit limited to 34 aviation-services employees and exclude 74 
employees), perm. app. denied, 2011 WL 4994731 (NLRB Oct. 19, 2011). 
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(Comm. Print 1935), reprinted in 1 NLRB, Legislative History of the National 

Labor Relations Act of 1935, at 1355 (1949) (“1935 Legislative History”). 

This RLA provision is different from what became Section 9(b) of the Act in 

a critical respect: the RLA does not contain language mandating a decision by the 

National Mediation Board (“NMB”) as to the appropriate unit “in each case.” 

Congress explained this fundamental difference in its comparison of Senate Bill 

2926 (the original Senate bill proposing the Act) to Senate Bill 1958 (what 

ultimately was enacted as the Act): “The same necessity for unit determinations is 

embraced in the definition of majority rule in the [RLA] as set out above, although 

in that industry the nature of the department or craft alinement [sic] is so clearly 

defined as to require no express elaboration.” Id., reprinted in 1935 Legislative 

History 1356. 

By comparison, Congress recognized that the virtually limitless range of 

employers and areas of commerce that fall under the jurisdiction of the Act are  

broader than, and different from, the railroad (and now airline) industry covered 

under the RLA. Unlike the RLA, the Act covers multiple types of businesses, 

employing individuals with many different and varied skill sets, in enterprises 

ranging in size from but a few employees to hundreds of thousands of employees, 

doing business in but a single location to having hundreds or thousands of 

locations around the country (and the world), all following multiple lines of 
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ownership, organization and business purpose. By requiring unit determinations 

“in each case” under Section 9(b), Congress recognized that the Act must be 

applied to allow for effective collective bargaining in each type of business, 

business setting and functional organization. 

Although Congress recognized that a “one size fits all” approach to 

bargaining-unit determination might be acceptable in the more homogeneous 

business types covered by the RLA, that approach would be neither possible nor 

desirable for the employers and employees in the broad range of industries subject 

to the Act. Therefore, the Board was directed to make its determinations not on the 

basis of a simplistic formula, but to consider the factors making up an appropriate 

unit “in each case.” 

The important role of the Board in making a decision “in each case” under 

Section 9(b) was part of a larger debate over the wisdom of majority elections. 

This “majority rule” debate naturally led to a discussion of why the Board needed 

to decide in what unit the majority would be determined: 

The major problem connected with the majority rule is not the rule 
itself, but its application. The important question is to what unit the 
majority rule applies. . . . Section 9(b) of the Wagner bill provides 
that the Board shall decide the unit appropriate for the purpose of 
collective bargaining. . . . The necessity for the Board deciding the 
unit and the difficulties sometimes involved can readily be made clear 
where the employer runs two factories producing similar products: 
Shall a unit be each factory or shall they be combined into one? 
Where there are several crafts in the plant, shall each be separately 
represented? To lodge the power of determining this question with the 
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employer would invite unlimited abuse and gerrymandering the units 
would defeat the aims of the statute. If the employees themselves 
could make the decision without proper consideration of the elements 
which should constitute the appropriate units they could in any given 
instance defeat the practical significance of the majority rule; and, by 
breaking off into small groups, could make it impossible for the 
employer to run his plant. 

Hearings on S. 1958 Before the S. Comm. On Educ. & Lab., 74th Cong. 82 (1935) 

(statement of Francis Biddle, then-Chairman of the precursor to the Board), 

reprinted in 1935 Legislative History 1458 (emphases added).  

By deferring to the union’s requested unit and erecting a barrier so that 

alternative units proposed by employers are almost never seriously considered, the 

Specialty Healthcare rule effectively eliminates the Board’s responsibility to 

determine the proper unit “in each case.” The practical effect is to exclude the 

employer from the process, and to largely eliminate the Board’s role in carefully 

balancing the various competing interests of employees, employers, and unions. 

This single-minded focus by the Board on the union’s proposed unit is contrary to 

the intent of Congress, and implicates the same concerns originally raised by then-

Chairman Biddle. 

C. The Board Ignored Section 9(b)’s Command To Assure 
Employees The Fullest Freedom In Exercising All Of The Rights 
Guaranteed By The Act 

In developing the Specialty Healthcare rule the Board failed to fulfill its 

statutory obligation to consider the right to refrain from collective bargaining. In 
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Specialty Healthcare, the Board stated that the “right to self-organization” is the 

“first and central right set forth in Section 7 of the Act.” Specialty Healthcare, 357 

NLRB No. 83, at *12 (emphasis added). The Specialty Healthcare rule thus rests 

on the Board’s view that the “right to self-organization” is superior to the other 

rights guaranteed by Section 7. This holding is contrary to the language of Section 

9(b) and the congressional command establishing a facially neutral unit-

determination standard. 

When Congress amended the Act in 1947, one of the key changes was the 

addition of a “right to refrain” from union activities to Section 7 of the Act, 29 

U.S.C. § 157, to ensure that employees could exercise free choice on the important 

question of union representation. See Labor-Management Relations Act, 1947 

(Taft-Hartley Act), ch. 120, sec. 101, § 7, 61 Stat. 136, 140.  

This addition was considered so important that Congress also amended 

Section 9(b) of the Act to assure that in making unit determinations, the Board took 

into account not just the right to organize for collective bargaining, but all of the 

rights guaranteed under the Act, including the right to refrain. In its original form, 

Section 9(b) required the Board to “decide in each case whether, in order to insure 

to employees the full benefit of their right to self-organization and collective 

bargaining, and otherwise to effectuate the policies of this Act, the unit appropriate 

for the purposes of collective bargaining shall be the employer unit, craft unit, 
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plant unit, or subdivision thereof.” National Labor Relations Act (Wagner Act), ch. 

372, § 9(b), 49 Stat. 449, 453 (1935) (emphasis added).  

In 1947, Congress deleted Section 9(b)’s “right to self-organization and 

collective bargaining” language and replaced it with the Act’s current language, 

which reads, in relevant part: “The Board shall decide in each case whether, in 

order to assure to employees the fullest freedom in exercising the rights guaranteed 

by this Act . . . .” 61 Stat. at 143, 29 U.S.C. § 159(b) (emphasis added). Congress 

thereby changed what had been a pro-unionization unit-determination standard and 

replaced it with a neutral standard requiring the Board to respect all of the rights 

guaranteed to employees under the Act, including the right to refrain from 

collective bargaining. 

Accordingly, Congress’s modification of the Act in 1947 “emphasized that 

one of the principal purposes of the [Act] is to give employees full freedom to 

choose or not to choose representatives for collective bargaining.” H.R. Rep. No. 

80-510, at 47 (1947) (Conf. Rep.), reprinted in 1 NLRB, Legislative History of the 

Labor Management Relations Act, 1947, at 551 (1948) (emphasis added). Congress 

guaranteed “in express terms the right of employees to refrain from collective 

bargaining or concerted activities if they choose to do so,” intending that it “result 

in a substantially larger measure of protection of those rights when bargaining 

units are being established than has heretofore been the practice.” Id. 
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Congress enshrined the right to refrain from collective activity in the Act 

itself so that it would be recognized and protected by the Board, including in the 

unit-determination process. By enabling unions to organize smaller bargaining 

units (without regard to functional business purpose), Specialty Healthcare makes 

it easier for the union to obtain the votes of a majority of targeted employees whom 

it has already organized.5 In such a gerrymandered unit, the union does not have to 

convince the employees in a broader, more appropriate unit who might be opposed 

to unionization; and any dissenting views from employees in the smaller unit are 

marginalized because they are outnumbered. The Board’s new approach thus 

relegates those employees to an artificial minority position—although in fact they 

might be in the majority of all employees in an appropriate bargaining unit—

leaving them with virtually no ability to exercise their rights to refrain from 

collective bargaining.  

                                           

5 As dissenting Board Member Hayes stated in Specialty Healthcare, the 
rule will not only “encourage union organizing in units as small as possible” but 
also “enlists the Board’s Regional Offices, who will have little option but to find 
almost any petitioned-for unit appropriate, in a campaign to support union 
organization where the recent independent efforts of unions to persuade employees 
to join or remain with them in large numbers have failed.” 357 NLRB No. 83, at 
*20. Such an outcome, in addition to conflicting with Section 9(b), could result in 
the disenfranchisement of large numbers of employees whose voices and votes 
might otherwise have mattered. 
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II. THE SPECIALTY HEALTHCARE RULE VIOLATES SECTION 
9(C)(5) OF THE ACT 

 
The Specialty Healthcare rule requires a bargaining unit to meet two criteria. 

First, it must be composed of “employees who are readily identifiable as a group.”  

357 NLRB No. 83, at *12. Second, it must be established that the employees in the 

group share a community of interest with one another. Id. at 12-13. Once these two 

criteria are met, a challenging employer (or rival union) can only expand the 

requested unit if it can show that employees excluded from the petitioned-for unit 

share an “overwhelming community of interest” with the employees in the 

proposed unit. Id. at 13. 

This is inconsistent with Section 9(c)(5) of the Act, which  provides that, in 

determining an appropriate bargaining unit, the “extent to which the employees 

have organized shall not be controlling.” 29 U.S.C. § 159(c)(5) (emphasis added). 

This Court has explained that Section 9(c)(5)’s prohibition “does not merely 

preclude the Board from relying ‘only’ on the extent of organization. The statutory 

language is more restrictive, prohibiting the Board from assigning this factor either 

exclusive or ‘controlling’ weight.” Lundy Packing, 68 F.3d at 1580. Thus, Section 

9(c)(5), as interpreted by this Court, specifically rejects what Specialty Healthcare 

establishes as a rule: a bargaining unit that—protected from change by the 

“overwhelming community of interest” standard—will be the exact one requested 
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by the petitioning union on the basis of the union’s extent of organizing. See Lundy 

Packing, 68 F.3d at 1581. 

In Lundy Packing, the union requested a unit that excluded certain quality-

control, laboratory, industrial-engineering, and other employees. Id. at 1579. The 

Board’s regional director presumed that the petitioned-for unit was appropriate, 

and on review the Board agreed that the excluded employees did not share an 

“overwhelming community of interest” with the employees included in the unit. Id. 

at 1581. This Court disagreed and vacated the Board’s decision, holding that the 

Board violated Section 9(c)(5) because it had given “controlling weight” to the 

extent of union organization within the employer’s facility. Id. Rejecting the 

Board’s standard, this Court explained: “By presuming the union-proposed unit 

proper unless there is an overwhelming community of interest with excluded 

employees, the Board effectively accorded controlling weight to the extent of 

union organization. This is because the union will propose the unit it has 

organized.” Id. at 1581 (emphasis added) (citation and internal quotation marks 

omitted).6 This Court further observed that under these circumstances, the Board’s 

                                           

6 Recently, in a case involving application of the Specialty Healthcare rule, 
this Court observed, “[T]he overwhelming community of interest component of the 
community of interest standard may run afoul of our decision in Lundy Packing.” 
NLRB v. Enterprise Leasing Co. Se., LLC, 722 F.3d 609, 627, n.9 (4th Cir. 2013) 
cert denied, 134 S. Ct. 2902 (2014). Because the case was decided on alternative 

(continued) 
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ruling made it “impossible to escape the conclusion that the . . . [quality-control 

and industrial-engineering employees] were excluded [by the Board] ‘in large part 

because the Petitioners do not seek to represent them.’” Id. (quoting underlying 

Board decision). Thus, the Board’s ruling bore “the indicia of a classic 9(c)(5) 

violation.” Id. 

The Specialty Healthcare rule effectively downplays the importance of the 

community-of-interest test and instead gives virtually controlling weight to the 

union’s organization efforts in a way that is even more transparent than in Lundy 

Packing.  

First, in Lundy Packing, this Court observed that the Board had “generally 

avoided § 9(c)(5) violations” by applying community-of-interest factors 

“sufficiently independent of the extent of union organization.” 68 F.3d at 1580. By 

contrast, the Specialty Healthcare rule destroys the “independent” community-of-

interest analysis by limiting its application only to the group of employees 

identified by the union, and declining to apply it to a group of employees identified 

by the employer (or rival union). Thus, under Specialty Healthcare, the 

                                                                                                                                        

grounds, however, the Court did not reach the issue, which is presented squarely in 
the instant case. Id. at 628. 

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 47 of 69



 

- 25 - 
 

community-of-interest factors are no longer applied “independent of the extent of 

union organization.” Id.  

Second, it is axiomatic that no unit in which members do not share a 

community of interest could be appropriate. Thus, it is clear that what really 

differentiates the Board’s analysis of the appropriate unit under Specialty 

Healthcare is not the community-of-interest test, but whether the employees 

petitioned for by the union are ‘identifiable as a group.’ In reality, as this Court has 

recognized, petitioned-for units approved under the Specialty Healthcare rule will 

be those proposed by the union based on the extent of union organization. Lundy 

Packing, 68 F.3d at 1581 (explaining that the “union will propose the unit it has 

organized”(citation omitted)). The Board’s use of the term ‘employees identifiable 

as a group’ is therefore little more than a proxy for a “unit proposed on the basis of 

union organization.”7  

                                           

 7 The Board argues that its new standard is not a proxy for union 
organization. To be sure, the Board has on occasion rejected units proposed simply 
on the basis of union organizing. But it has only done so in the most egregious 
situations where the employees in the proposed unit lack any community of 
interest or the proposed unit has no rational basis. See, e.g., The Neiman Marcus 
Group, 361 NLRB No. 11 (July 28, 2014) (requested unit did not share a 
community of interest because of the “lack of any relationship between the . . . 
proposed unit and any of the administrative or operational lines drawn by the 
Employer . . . combined with the complete absence of any related factors that could 
have mitigated or offset that deficit.”). Id. at *5 (emphasis added); see also, 
Odwalla, Inc., 357 NLRB No. 132 (Dec. 9, 2011) (employer carried its burden of 

(continued) 
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Finally, under Specialty Healthcare even where the Board does consider the 

employer’s proposed unit, the union’s requested unit is elevated to (practically) 

controlling status and a different (typically larger) unit will be adopted only if an 

employer or rival union can establish that the excluded employees share an 

overwhelming community of interest. As in Lundy Packing, the petitioned-for unit 

is thus insulated from alteration in all but the rarest of cases, with the result being 

that the extent of organizing is effectively given controlling weight.  

In sum, the Specialty Healthcare rule begins with a presumption that the 

petitioned-for unit—one based on the extent of union organizing—is appropriate 

simply because the members of the unit share a community of interest among 

themselves. It then effectively insulates that unit from challenge by erecting the 

“overwhelming community of interest” barrier. 

The Board attempted to justify this new barrier by relying on Blue Man 

Vegas, LLC v. NLRB, 529 F.3d 417 (D.C. Cir. 2008), but that reliance is misplaced. 

First, Blue Man is not binding on this Court. And, indeed, the rationale of that 

                                                                                                                                        

proving an overwhelming community of interest only because the union’s 
proposed unit had “no rational basis”). Id. at *7, n. 38. These outlier cases do not 
detract from the usual result under Specialty Healthcare that the Board, applying 
the “overwhelming community of interest” barrier, simply approves the union’s 
requested unit. Indeed, implicit from the Board’s holding in The Neiman Marcus 
Group case is its understanding that a sufficient community of interest may be 
found irrespective of whether or how the proposed unit fits in with the employer’s 
operations. These cases, then, provide no general comfort to employers. 
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decision has already been foreclosed by this Court’s opinion in Lundy Packing. 

Lundy Packing rejected the “overwhelming community of interest” test which the 

Blue Man court incorrectly endorsed precisely because that test “effectively 

accorded controlling weight to the extent of union organization” in violation of 

section 9(c)(5) of the Act. 68 F.3d at 1581. This Court should follow Lundy 

Packing and reject the Board’s Specialty Healthcare rule. 

Second, in affirming the Board the court in Blue Man applied a standard 

developed by the Board for a very different type of case. The Blue Man court 

stated that Board unit determinations are to be affirmed so long as the unit is not 

“clearly” or “truly” inappropriate. 529 F.3d at 421. That heightened burden of 

proof applies only to situations in which an employer (or rival union) seeks to have 

the Board reject a presumptively appropriate or historically recognized unit.8  

                                           

8 Presumptively appropriate units are those which, over time, the Board has 
found are presumptively appropriate for certain types of businesses or industries. 
See e.g., RTW Indus., Inc., 296 NLRB 910, 912 (1989) (“It is well settled that a 
single plant unit of production and maintenance employees is presumptively an 
appropriate unit for bargaining.”). Historically recognized units are also typically 
given a presumption of appropriateness by the Board and the parties seeking to 
overturn them bear “a heavy evidentiary burden.” See, e.g. Cadillac Asphalt 
Paving Co., 349 NLRB No. 6, 9 (2007) (“The Board places a heavy evidentiary 
burden on a party attempting to show that historical units are no longer 
appropriate. Indeed, ‘compelling circumstances are required to overcome the 
significance of bargaining history.’” (citation omitted)). Ironically, it is Dreyer’s 
which here advocates in favor of both a presumptively appropriate unit as well as 

(continued) 
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The Board’s Specialty Healthcare rule, however, purports to take this 

heightened test for the determining presumptively appropriate or historically 

recognized units and extended it to the initial determination of units in all cases, 

thereby creating in every such case an “overwhelming community of interest” 

barrier in violation of Section 9(c)(5).  

* * * * * * 

In a dissent that relied heavily on this Court’s decision in Lundy, Board 

Member Hayes stated: 

The majority concludes that its approach comports with Section 9(b)’s 
statement that the Board shall ensure employees the fullest freedom in 
exercising their rights, stressing that among these rights is the right to 
self-organize. However, as the Lundy court made clear, Board 
effectuation of this right may not go so far as to give controlling 
weight to extent of organization, in contravention of Section9(c)(5). 
   

Specialty Healthcare, 357 NLRB No. 83, at *19. Member Hayes recognized that 

the Specialty Healthcare rule “obviously encourages unions to engage in 

incremental organizing in the smallest units possible” and “make[s] it virtually 

impossible for an employer to oppose the organizing effort either by campaign 

persuasion or through Board litigation.”  Id. 

                                                                                                                                        

one which had been historically sought by the union and found appropriate by the 
Board in previous organizing efforts at the same plant. See Dreyer’s brief at 16-17. 
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As this case demonstrates, Member Hayes was clearly correct. Accordingly, 

this Court–as it did in Lundy–should vacate the Board’s order and should hold that 

the Specialty Healthcare rule is invalid because it is contrary to the Act.  

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 52 of 69



 

- 30 - 
 

CONCLUSION 

The Court should grant Dreyer’s petition for review and deny the Board’s 

cross-petition for enforcement. 
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





 











 









   


























 









   


































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


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




























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  


































































 
































































   







   







    

 





























































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AN ACT

of the United States of Mexico. In the event that such lands are Payment to owners.

,,0 determined to be lands subject to the jurisdiction of the Unit~-d

States of Mexico and that as a result of such determination the
owners or their assignees lose their title thereto and the lease is can-
celed, the United States shall pay to the owners or their assignees
the fair value of the building at the completion of its construction
(but not in excess of the actual cost of construction), less an amount Deduction.

equal to one-third of 1 per centum of such cost or value for each
month that the lease was in effect prior to such determination.

SEC. 2. There is authorized to be appropriated such amounts as th~JPrd.Priation au-

may be necessary to pay the installments of rent provided for in ze

such lease."
Approved, July 3, 1935.

[CHAPTER 372.1

July 5. 1935.
To diminish the causes of labor disputes burdening or obstructing interstate and ---;-...-.'[~s:...:'1~958;,:::,,,",l=>_

foreign commerce, to create a National Labor Relations Board, and for other [Publfc. No. 198.J
purposes.

Be it enacted by the Senate and House of Representath'es of the
United States of America in Oong1'ess assembled,

FIKDIN'GS AKD POLICY

SECTION 1. The denial by employers of the right of employees to lait:~o~LLabor Re­

orgamze and the refusal by employers to accept the procedure of Yindlngsand policy.

collective bargaining lead to strikes and other forms of industrial
stri:fe or unrest, which have the intent or the necessary effect of
burdening or obstructing commerce by (a) impairing the efficiency,
safety, or operation of the instrumentalities of commerce; (b) occur-
ring in the current of commerce; (c) materially affecting, restraining,
or controlling the flow of raw materials or manu:factured or processed
goods from or into the channels of commerce, or the prices of such
materials or goods in commerce; or (d) causing diminution of
employment and wages in such volume as substantially to impair or
disrupt the market for goods flowing- from or into the channels
of commerce.

The inequality of bargaining power between employees who do
not possess full :freedom of association or actual liberty of contract,
and employers who are organized in the corporate or other forms of
ownership association substantially burdens and affects the flow
of commerce, and tends to aggravate recurrent business depressions,
by depressing wage rates and the purchasing power of wage earners
in industry and by preventing the stabilization of competitive wage
rates and working conditions within and between industries.

Experience has proved that protection by law of the right o:f
employees to organize and bargain collectively safeguards com­
merce from injury, impairment, or interruption, and promotes the
flow of commerce by removing certain recognized sources of indus­
trial strife and unrest, by encouraging practices fundamental to the
:friendly adjustment of industrial disputes arising out o:f differences
as to wages, hours, or other working conditions, and by restoring
equality of bargaining power between employers and employees.

It is hereby declared to be the policy of the United States to
eliminate the causes of certain substantial obstructions to the free
flow of commerce and to mitigate and eliminate these obstructions
when they have occurred by encouraging the practice and procedure
of collective bargaining and by protectmg the exercise by workers

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 61 of 69




ADD-5

452 74TH CONGRESS. SESS. 1. CR. 312. JULY 5, 1935.

Transfer of employ- to exist. All employees of the old Board shall be transferred to
ees, records, eta. d b 1 f th B d . hI' d th 01 .an ecome emp oyees 0 e oar WIt sa arIes un er e asS!-

fication Act of 1923, as amended, without acquiring by such transfer
a permanent or civil service status. All records, papers, and prop­
erty of the old Board shall become records, papers, and property
of the Board, and all unexpended funds and appropriations for the
use and maintenance of the old Board shall become funds and appro­
priations available to be expended by the Board in the exercIse of
the powers, authority, and duties conferred on it by this Act.

Expense allowances. (c) All of the expenses of the Board, including all necessary
traveling and subsistence expenses outside the District of Columbia
incurred by the members or employees of the Board under its orders,
shall be allowed and paid on the presentation of itemized vouchers
therefor approved by the Board or by any individual it designates
for that purpose.

Principal office. SEC. 5. The principal office of the Board shall be in the District
of Columbia, but it may meet and exercise any or all of its powers

qJ::::cution of in- at any other place. The Bo~rd may, by one o~ more of its members
or by such agents or agenCIes as it may deSIgnate, prosecute any
inquiry necessary to its functions in any part of the United States.
A member who participates in such an inquiry shall not be dis­
qualified from subsequently participating in a decision of the Board
in the same case.

Administrative rules. SEC. 6. (a) The Board shall have authority from time to time
to make, amend, and rescind such rules and regulations as may be
necessary to carry out the provisions of this Act. Such rules and
regulations shall be effective upon publication in the manner which
the Board shall prescribe.

RIGHTS OF EMPLOYEES

Rights of employee3 SEC. 7. Employees shall have the right to seH-organization, to
specified.

form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in
concerted activities, for the purpose of collective bargaining or other
mutual aid or protection.

Unfair labor prac- SEC. 8. It shall be an unfair labor practice for an eml?loyer-
tices. (1) To interfere with, restrain, or coerce employees III the exer-

cise of the rights guaranteed in section 7.
(2) To dominate or interfere with the formation or adminis­

tration of any labor organization or contribute financial or other
support to it: Provided, That subject to rules and reg-ulations made
and published by the Board pursuant to section.6 (a), an employer
shall not be prohibited from permitting employees to confer with
him during working hours without loss of time or pay.

(3) By discrimination in regard to hire or tenure of employment
or any term or condition of employment to encourage or discourage
membership in any labor organization: Provided, That nothing

Vol. 48, p. 195; Ante, in this Act, or in the National Industrial Recovery Act (U. S. C.,
p.375. Supp. VII, title 15, sees. 701-112), as amended from time to time,

or III any code or agreement ~pproved or prescribed thereunder, or
in any other statute of the Umted States, shall preclude an employer
from making an agreement with a labor organization (not estab­
lished, maintained, or assisted by any action defined in this Act
as an unfair labor practice) to require as a condition of employ­
ment membership therein, if such labor organization is the repre­
sentative of the employees as provided in section 9 (a), in the appro­
priate collective bargaining unit covered by such agreement when
made.
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(4) To discharge or otherwise discriminate against an employee
because he has filed charges or given testimony under this Act.

(5) To refuse to bargain collectively with the repra.<:.entatives of
his employees, subject to the provisions of Section 9 (a).

453

REPRESENTATIVES AND ELECTIONS ele~~i~~ntatives and

SEC. 9. (a) Representatives designated or selected for the pur- .MIajOritYllru~e Pbrin•

f 11 t ' b " b h "t f hI' Clp e III co ectlve ar·poses 0 co ec lve argallllllg y t e maJorl y 0 t e emp oyees III gaining, etc.

It unit appropriate for such purposes, shall be the exclusive repre-
sentatives of all the employees in such unit for the purposes of
collective bargaining in respect to rates of pay, wages, hours of
empl?Ydn;te~dt, 011' othelr conditions of emfploymlent: PrhovIlI'deld, Thhat {;;'gr~jdual right to
any In IVI ua emp oyee or a group 0 emp oyees s a lave t e present grievances.

right at any time to present grievances to their employer.
(b) The Board shall decide in each case whether, in order to Standards for appro­

priate bargaining. etc.
insure to employees the full benefit of their right to self-organiza-
tion and to collective bargaining, and otherwise to effectuate the
policies of this Act, the unit appropriate for the purposes of collec-
tive bargaining shall be the employer unit, craft unit, plant unit, or
subdivision thereof.

h
(c) Whenevt~r a qfuestioln affecttl1'ng Bcommlerce a~ises ?oncernin

h
g of~~gl~;:s~tatives

t e representa Ion 0 emp oyees, Ie oare may InvestIgate SUC Method for selectIng,

controversy and certify to the parties, in writing, the name or etc.

names of the representatives that have been designated or selected.
In any such investigation, the Board shall provide for an appro- llearings.

priate hearing upon due notice, either in conjunction with a proceed-
ing under section 10 or otherwise, and may take a secret ballot of
employees, or utilize any other suitable method to ascertin 1 such
representatives.

(d) Whenever an order of the Board made pursuant to section onBfo%~o;:~e~u~~d
10 (c) is based in whole or in part upon facts certified following
an investigation pursuant to subsection (c) of this section, and Enforcement or rOo

there is a petition for the enforcement or review of such order, such VIeW.

certification and the record of such investigation shall be included
in the transcript of the entire record required to be filed under sub-
sections 10 (e) or 10 (f), and thereupon the decree of the court
enforcing, modifying, or setting aside in whole or in part the order
of the Board shall be made and entered upon the pleadings, testi-
mony, and proceedings set -forth in such transcript.

PREVENTION OF UNFAIR LABOR PRACTICES

S 10 ( ) Th B d · d h' ft .d d Prevention of un·EO. • a e oar IS emp?wer~ ,as ereI~a er prOVI ~ ,fair labor practices,
to prevent any person from engagmg III any unfaIr labor practIce affecting ~mmerce.
(listed in section 8) affecting commerce. This power shall be Authonty of Board.

exclusive, and shall not be affected by any other means of adjust-
ment or prevention that has been or may be established by agree-
ment, code, law, or otherwise.

(b) "Whenever it is charged that any person has engaged in or is Complaints; filing.

engaging in any such unfair labor practice, the Board, or any
agent or agency designated by the Board for such purposes, shall Service of charges,

have power to issue and cause to be served upon such person a com-
plaint stating the charges in that respect, and containing a notice Xotice of hearing.

of hearing before the Board or a member thereof, or before a desig-
nated agent or agency, at a place therein fixed, not less than five days
after the serving of said complaint. Any such complaint may be Amendment of com­

amended by the member, agent, or agency conducting the hearing pIaIll!.

~ So in original.
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[CHAPTER 1141

June 21, 1947
[H. R. 1874)

[Public Law 100)

58 Stat. 840.

AN ACT
To amend the Act entitled "An Act to provide that the United States shall aid

the States in the construction of rural post roads, and for other purposes",
approved July 11, 1916, as amended and supplemented, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Oongress assembled, That paragraph (d)
of section 4 of the Federal-Aid Highway Act of 1944, Public Law 521,
Seventy-eighth Congress, approved December 20, 1944, is hereby
amended by striking out the term "one year" where it appears in said
paragraph and inserting in lieu thereof the term "two years".

Approved June 21, 1947.

To amend the National Labor Relations Act, to provide additional facilities for
the mediation of labor disputes affecting commerce, to equalize legal respon­
sibilities of labor organizations and employers, and for other purposes.

June 23, 1947
[H. R.3020l

[Public Law 101J

[CHAPTER 120J
AN ACT

Be it enacted by the Se;nate and House of Representatives of the
United States of Amencain Oongressassembted,

SHORT TITLE AND DECLARATION OF POLICY

SECTION 1. (a) This Act may be cited as the "Labor Management
Relations Act, 1947".

(b) Industrial strife which interferes with the normal flow of com­
merce and with the full production of articles and commodities for
commerce, can be avoided or substantially minimized if employers,
employees, and labor organizations each recognize under law one
another's legitimate rights in their relations with each other, and above
all recognize under law that neither party has any right in its relations
with any other to engage in acts or practices which jeopardize the
public health, safety, or interest.

It is the purpose and policy of this Act, in order to promote the full
flow of commerce, to prescribe the legitimate rights of both employees
and employers in their relations affecting commerce, to provide orderly
and peaceful procedures for preventing the interference by either with
the legitimate rights of the other, to protect the rights of individual
employees in their relations with labor organizations whose activities
affect commerce, to define and proscribe practices on the part of labor
and management which affect commerce and are inimical to the general
welfare, and to protect the rights of the public in connection with
labor disputes affecting commerce.

TITLE I-AMENDMENT OF NATIONAL LABOR
RELATIONS ACT

49 Stat. 449. SEC. 101. The National Labor Relations Act is hereby amended to
1~ U. S. C. §§ 151- read as follows:

"FINDINGS AND POLICIES

"SECTION 1. The denial by some employers of the right of employees
to organize and the refusal by some employers to accept the procedure
of collective bargaining lead to strikes and other forms of industrial
strife or unrest, which have the intent or the necessary effect of burden­
ing Or obstructing commerce by (a) impairing the efficiency, safety, or
operation of the instrumentahties of commerce; (b) occurring in the
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Review 01 trial ex­
aminer's report.

Use, etc., of other
agencies and services.

Payment of ex·
penses.

Principal office.

Rules and regula·
tions.

Employer.

as a legal assistant to any Board member may for such Board member
review such transcripts and prepare such drafts. No trial examiner's
report shall be reviewed, either before or after its publication, by any
person other than a member of the Board or his legal assistant, and no
trial examiner shall advise or consult wi.th the Board with respect to
exceptions taken to his findings, rulings, or recommendati.ons. The
Board may establish or utilize such regional, local, or other agencies,
and utilize such voluntary and uncompensated services, as may from
time to time be needed. Attorneys appointed under this section may,
at the direction of the Board, appear for and represent the Board in
any case in court. Nothing in this Act shall be construed to authorize
the Board to appoint individuals for the purpose of conciliation or
mediation, or for economic analysis.

"(b) All of the expenses of the Board, including all necessary travel­
ing and subsistence expenses outside the District of Columbia mcurred
by the members or l.'IDployees of the Board under its orders, shall be
allowed and paid on the presentation of itemized vouchers therefor
approved by the Board or by any individual it designates for that
purpose.

"SEC. 5. The principal office of the Board shall be in the District
of Columbia, but it may meet and exercise any or all of its powers at
any other place. The Board may, by one or more of its members or
by such agents or agencies as it may designate, prosecute any inquiry
necessary to its functions in any part of the United States. A member
who participates in such an inquiry shall not be disqualified from sub­
sequently participating in a decision of the Board in the same case.

"SEC. 6. The Board shall have authority from time to time to make,
amend, and rescind, in the manner prescribed by the Administrative
Procedure Act, such rules and regulations as may be necessary to carry
out the provisions of this Act.

"RIGHTS OF EMPLOYEES

"SEC. 'l. Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid
or protection, and shall also have the right to refrain from any or all
of such activities except to the extent that such right may be affected
by an agreement requiring membership in a labor organization as a
condition of employment as authorized in section 8 (a) (3).

"UNFAIR LABOR PRACTICES

"SEo.8. (a) It shall be an unfair labor practice for an employer­
"(1) to interfere with, restrain, or coerce employees in the exer­

cise of the rights guaranteed in section 'l;
"(2) to dominate or interfere with the formation or adminis­

tratIOn of any labor organization or contribute financial or other
support to it: P1'ovided, That subject to rules and regulations
made and published by the Board pursuant to section 6, an
employer shall not be prohibited from permitting employees to
confer with him during working hours without loss of time or pay;

"(3) by discrimination in regard to hire or tenure of employ­
ment or any term or condition of employment to encourage or
discourage membership in any labor orgamzation : Provided, That
nothing in this Act, or in any other statute of the United States,
shall preclude an employer from making an agreement with a labor
organization (not established, maintained, or assisted by any
action defined in section 8 (a) of this Act as an unfair labor
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"(4) continues in full force and effect, without resorting to
strike or lock-out, all the terms and conditions of the existing
contract for a period of sixty days after such notice is given or
until the expiration date of such contract, whichever occurs later:

The duties imposed upon employers, employees, and labor organizations
by paragraphs (2), (3), and (4) shall become inapplicable upon an
interveni~certification of the Board, under which the labor organiza­
tion or indIvidual, which is a party to the contract, has been superseded
as or ceased to be the representative of the employees subject to the
provisions of section 9 (a), and the duties so imposed shall not be
construed as requiring either party to discuss or agree to any modifica­
tion of the terms and conditions contained in a contract for a fixed
period, if such modification is to become effective before such terms and
conditIOns can be reopened under the provisions of the contract. Any
employee who engages in a strike within the sixty-day period specified
in this subsection shall lose his status as an employee of the employer
engaged in the particular labor dispute, for the purposes of sectIOns 8,
9, and 10 of this Act, as amended, but such loss of status for such
employee shall terminate if and when he is reemployed by such
employer.

''REPRESENTATIVES AND ELECTIONS

"SEC. 9. (a) Representatives designated or selected for the 'purposes
of collective bargaining by the maJority of the employees III a unit
appropriate for such purposes, shall be the exclusive representatives of
all the employees in such unit for the purposes of collective bargaining
in respect to rates of pay, wages, hours of employment, or other condi­
tions of employment: Provided, That any individual employee or a
group of employees shall have the right at any time to present ~iev­
ances to their employer and to have such grievances adjusted, WIthout
the intervention of the bargaining representative, as long as the adjust­
ment is not inconsistent with the terms of a collectIve-bargaining
contract or agreement then in effect: Provided fwrther, That the bar­
gaining representative has been given opportunity to be present at
such adj ustment.

"(b) The Board shall decide in each case whether, in order to assure
to employees the fullest freedom in exercising the rights guaranteed
by thIS Act, the unit appropriate for the purposes of collective bar­
gaining shall be the employer unit, craft unit, plant unit, or subdivision
thereof: Provided, That the Board shall not (1) decide that any unit
is appropriate for such purposes if such unit includes both professional
employees and employees who are not professional employees unless
a majority of such professional employees vote for inclusion in such
unit; or (2) decide that any craft unit is inappropriate for such
purposes on the ground that a different unit has been established by
a prior Board determination, unless a majority of the employees in the
proposed craft unit vote against separate representation or (3) decide
that any unit is appropriate for such purposes if it includes, together
with other employees, any individual employed as a guard to enforce
against employees and other persons rules to protect property of the
employer or to protect the safety of persons on the employer's premises;
but no labor organization shall be certified as the representative of
employees in a bargaining unit of guards jf such organization admits
to membership, or is affiliated directly or indirectly with an organiza­
tion which admits to membership, employees other than guards.

Inter,ening certifi.
cation of Board.

Loss of status by
employee.

Decision of Board
regarding appropriate
unit.
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"( C) (1) Whenever a petition shall have been filed, in accordance
with such regulations as may be prescribed by the Board-

"(A) by an employee or group of employees or any individual
or labor organization acting III their behalf alleging that a substan­
tial number of employees (i) wish to be represented for collective
bargaining and that their employer declines to recognize their
representative as the representative defined in section 9 (a), or
(ii) assert that the individual or labor organization, which has
been certified or is being currently recognized by their employer
as the bargaining representative, IS no longer a representative as
defined in section 9 (a) ; or

"(B) by an employer, alleging that one or more individuals or
labor organizations have presented to him a claim to be recognized
as the representative defined in section 9 (a) ;

the Board shall investigate such petition and if it has reasonable cause
to believe that a question of representation affecting commerce exists
shall provide for an appropriate hearing upon due notice. Such
hearing may be conducted by an officer or employee of the regional
office, who shall not make any recommendations with respect tliereto.
If the Board finds upon the record of such hearing that such a question
of representation exists, it shall direct an election by secret ballot and
shall certify the results thereof.

"(2) In determining whether or not a question of representation
affectmg commerce exists, the same regulatIOns and rules of decision
shall apply irrespective of the identity of the persons filing the petition
or the kmd of relief sought and in no case shall the Board deny a labor
organization a place on the ballot by reason of an order with respect
to such labor organization or its predecessor not issued in conformity
with section 10 (c).

"(3) No election shall be directed in any bargaining unit or any
subdivision within which, in the preceding twelve-month period, a valid
election shall have been held. Employees on strike who are not
entitled to reinstatement shall not be eligible to vote. In any election
where none of the choices on the ballot receives a majority, a run-off
shall be conducted, the ballot providing for a selection between the
two choices receiving the largest and second largest number of valid
votes cast in the election.

"(4) Nothing in this section shall be construed to prohibit the waiv­
ing of hearings by stipulation for the purpose of a consent election in
conformity WIth regulations and rules of decision of the Board.

"(5) In determining whether a unit is appropriate for the purposes
specified in subsection (b) the extent to which the employees have
organized shall not be controlling.

"(d) Whenever an order of the Board made pursuant to section
10 (c) is based in whole or in part upon facts certified following an
investigation pursuant to subsection (c) of this section and there is
a petition for the enforcement or review of such order, such certification
and the record of such investigation shall be included in the transcript
of the entire record required to be filed under section 10 (e) or 10 (f),
and thereupon the decree of the court enforcing, modifying, or settmg
aside in whole or in part the order of the Board shall be made and
E'ntered upon the pleadings, testimony, and proceedings set forth in
such transcript.

"(e) (1) Upon the filing with the Board by a labor organization,
which is the representative of employees as provided in section 9 (a),
of a petition alle~ing that 30 per centum or more of the employees
within a unit claImed to be appropriate for such purposes desire to
authorize such labor organization to make an agreement with the
employer of such employees requiring membership in such labor organ-
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ization as a condition of employment in such unit, upon an appropriate
show'ing thereof the Board shall, if no question of representation exists,
take a secret ballot of such employees, and shall certify the results
thereof to such labor organization and to the employer.

"(2) Upon the filing with the Board, by 30 per centum or more of
the employees in a bargaining unit covered by an agreement between
their employer and a labor organization made pursuant to section 8
(a) (3) (ii), of a petition alle~ing they desire that such authority
be rescmded, the Board shall take a secret ballot of the employees in
such unit, and shall certify the results thereof to such labor organization
and to the employer.

"(3) No election shall be conducted pursuant to this subsection in
any bargaining unit or any subdivision wi.thin which, in the preceding
twelve-month period, a valid election shall have been held.

"( f) No investiga tion shall be made by the Board of any question
affectmg commerce concerning the representation of employees, raised
by a labor organization under subsectIOn (c) of this section, no petition
under section 9 (e) (1) shall be entertained, and no complaint shall be
issued pursuant to a charge made by a labor organization under sub­
section (b) of section 10, unless such labor organization and any
national or international labor organization of which such labor organ­
ization is an affiliate or constituent unit (A) shall have prior thereto
filed with the Secretary of Labor copies of its constitution and b:ylaws
and a report, in such form as the Secretary may prescribe, showmg-

"(1) the name of such labor organization and the address of
its pri.ncipal place of business;

"(2) the names, titles, and compensation and allowances of its
three principal officers and of any of its other officers or agents
whose aggregate compensation and allowances for the preceding
year exceeded $5,000, and the amount of the compensation and
allowances paid to each such officer or agent during such year;

"(3) the manner in which the officers and agents referred to in
clause (2) were elected, appointed, or otherwise selected;

"(4) the initiation fee or fees which new members are required
to pay on becoming members of such labor organization;

"(5) the regular dues or fees which members are required to
pay in order to remain members in good standing of such labor
or§anization;

'(6) a detailed statement of, or reference to provisions of its
constitution and bylaws showing the procedure followed with
respect to, (a) qualification for or restrictions on membership,
(b) election of officers and stewards, (c) calling of regular and
special meetings, (d) levying of assessments, (e) imposition of
fines, (f) authorization for bargaining demands, (g) ratification
of contract terms, (h) authorization for strikes, (i) authorization
for disbursement of union funds, (j) audit of union financial
transactions, (k) participation in insurance or other benefit plans,
and (1) explllsion of members and the grounds therefor;

and (B) can show that prior thereto it has-
"(1) filed with the Secretary of Labor, in such form as the

Secretary may prescribe, a report showing all of (a) its receipts
of any kind and the sources of such receirts, (b) its total assets
and liabilities as of the end of its last fisca year, (c) the disburse­
ments made by it dnring such fiscal year, including the purposes
for which made; and

"(2) furnished to all of the members of such labor organization
copies of the financial report required by paragraph (1) hereof
to be filed with the Secretary of Labor.
95347'--48--pt.l----10

Filing of constitu­
tion, etc.. prior to
action by Board.

Report showing re­
ceIpts, etc.

Appeal: 14-2222      Doc: 35            Filed: 01/13/2015      Pg: 68 of 69





ADD-12

146 PUBLIC LAWS-CH. 12O-JUNE 23, 1947 (61 STAir.

Obligation of Jabor
organizations to file
annual reports.

Affidavit. that labor
..meer is not member
of Communist Party,
etc.

5.2 8Ial.197.
18 U. 8. C. §§ 80,

83-85.

Powers of BOllJd.

Issuance 01 com·
plaint, etc.

'~(g) It shall be the obligation of all labor organizations to file
l1illlually with the Secretary of Labor, in such form as the Secretary
of Labor may prescribe, reports bringing up to date the information
required to be supplied in the initial filing by subsection (f) (A) of
this section, and to .file with the Secretary of Labor and furnish to its
members annually financial reports in the form and manner prescribed
in subsection (f) (B). No labor organization shall be .eligible for
certification under this section as the representative of any employees,
no petition under section 9 (e) (1) shall be entertained, and no com­
plaint shall issue under section 10 with respect to a charge filed by
a labor organization unless it can show that it and any national or
international labor organization of which it is an affiliate or constituent
unit has complied with its obligation under this subsection.

"(h) No investigation shall be made by the Board of any question
affecting commerce concerning the representation of employees, raised
by a labor organization under subsection (c) of this section, no petition
under section 9 (e) (1) shall be entertained, and no complaint shall be
issued pursuant to a charge made by a labor organization under sub­
section (b) of section 10, unless there is on file with the Board an
affidavit executed contemporaneously or within the preceding twelve­
month period by each officer of such labor organization and the officers
of any national or international labor organization of which it is an
affiliate or constituent unit that he is not a member of the Communist
Party or affiliated with such party, and that he does not believe in: and
is not a member of or supports any organization that believes In or
teaches, the overthrow of the United States Government by force or by
any illegal or unconstitutional methods. The provisions of section
35 A of the Criminal Code shall be applicable in respect to such
affidavits.

"PREVENTION OF UNFAIR LABOR PRACTICES

"SEC. 10. (a) The Board is empowered, as hereinafter provided, to
prevent any person from engaging in any unfair labor practice (listed
in section 8) affecting commerce. This power shall not be affected by
any other means of adjustment or prevention that has been or may be
established by agreement, law, or otherwise: Provided, That the
Board is empowered by agreement with any agency of any State or
Territory to cede to such agency jurisdiction over any cases in any
industry (other than mining, manufacturing, communications, and
transportation except where predominantly local in character) even
though such cases may involve labor disputes a:ffectin~commerce, unless
the provision of the State or Territorial statute a~phcableto the deter­
mination of such cases by such agency is inconSIstent with the corre­
sponding provision of this Act or has received a construction incon­
SIstent therewith.

"(b) Whenever it is charged that any person has engaged in or is
engaging in any such unfair labor practice, the Board, or any agent
or agency designated by the Board for such purposes, shall have power
to issue and cause to be served upon such person a complaint stating
the charges in that respect, and containing a notice of hearing before
the Board or a member thereof, or before a designated agent or agency,
at a place therein fixed, not less than five days after the serving of saId
complaint: Provided, That no complaint shall issue based upon any
unfair labor practice occurring more than six months prior to the filing
of the charge with the Board and the service of a copy thereof upon
the tJerson against whom such charge is made, unless the person
aggrIeved thereby was prevented from filing such charge by reason of
service in the armed forces, in which event the six-month period shall
be computed from the day of his discharge. Any such complaint may
be amended by the member, agent, or agency conducting the hearing
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